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Ha coBpeMeHHOM 3Tare pa3BUTHS Ka3aXCTAHCKOTO
oOmiecTBa mpaBa 4YEIOBEKAa W HUX OXPaHA SBISIOTCS
00s13aTeIHBIMU 3JICMEHTAMH CYIIHOCTU M COICPIKaHUS
MpaBOBOTO TocyaapcTBa. [IpaBoBoe TOCYHapcTBO He-
MBICIIUMO 03 Tpu3HaHUs MpaB deloBeka M A eKTuB-
HOM uX oxpaHbl. B ropuanueckoit nureparype orMedae-
TCS, YTO MPaBOBOE TOCYAAPCTBO — ATO TaKOe TOCyAap-
CTBO, KOTOPOE CBOEM OCHOBHOM €0 CTaBUT IPaBO-
BYIO 3allMIICHHOCTh MpPaB M CBOOOJA JIMYHOCTH U
oOIiecTBa, OCHOBBIBASICh HAa IPUHIMIE pPa3JICICHUS
Bnacreit [1, C.34]. OOIECTBCHHBIM CO3HAHUEM IIPABO-
BOC TOCYJapCTBO BOCHPUHUMAETCS KaK THII TOCYHapCT-
Ba, BIAcTh KOTOPOTO OCHOBaHA Ha IIpaBe, IPABOM
OTPaHMYMBACTCS U Yepe3 MpaBo peanusyetcs. Ho Takoro
MIPEICTaBIICHUS, XOTS 1 BEPHOTO 0 CYTH, HETOCTATOYHO
JUIA  aIeKBaTHOTO IIOHMMaHUS (eHOMEHa MPaBOBOTO
rOCyJapcTBa, MPENCTAaBIAIONIETO CO0OM  CIOXHYIO,
MHOTO()aKTOpHYIO cHCTeMy. B mmee mpaBoBOTO TOCY-
apCcTBAa MOXXHO BBIJENWTH JABa TJIABHBIX JIIEMEHTA!
cB00OIy yestoBeKa 1 HanboJee MoTHoe 00eCIIeueHIEe ero
IIpaB; OTPaHUYCHHUE IIPABOM TOCYJapCTBCHHOM BiIacTu. B
¢dunocopckoM cMmbICiie cBOOOJAa MOXET OBbITH OIpese-
JICHa KaK CIIOCOOHOCTh YEJIOBEKa JCHCTBOBATH B COOT-
BETCTBHH CO CBOMMH WHTEPECAMH, OIUPASCh HA MO3HA-
HUe 00beKTUBHOM HeoOxoaumoctH [2, C. 429-433].

B mpaBoBOM rocynapcTBe B OTHOIICHHH YEIIOBEKA
CO3/IA0TCSl YCIOBHUS ISl €r0 IOPUANYECKOH CBOOOIHI,
CBOEOOpa3HBIl MEXaHW3M IPAaBOBOTO CTHMYJIHPOBAHUA,
B OCHOBE KOTOPOTO JIC)KHUT NPHHIUI «HE 3alperieHHoe
3aKOHOM  JI03BOJIEHO». YeJoBeK Kak aBTOHOMHBIN
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CyOBEKT CBOOOJICH, PAacCIOPsKATHCI CBOMMH CHJIAMH,
CIIOCOOHOCTSIMH, coBecThIO. [IpaBo sxe, sBIsisichk hopmoit
U Mepoil CBOOOMBI, TOMKHO MaKCHMAIBHO pPa3IBUHYTh
TPaHUIBl OTPAaHWYEHUH JIMYHOCTH, IpPEeXIe BCETO B
SKOHOMUKE, c(epe BHEAPCHHS HAyIHO-TEXHHYECKOTO
mporpecca H T.II.

Xapaktepu3ys NpaBOBOE TOCYAapCTBO, CIEIyeT
UMETb B BHIY, 9TO, HECMOTPS Ha cHenu(UIecKHe 0Co-
OCHHOCTH JTaHHOTO MHCTUTYTA, OHO BCETJa OCTaBAJIOCh U
ocTaeTcsi TOCyIapcTBOM. DTO O3HAYaeT, BO-TIEPBHIX, TO,
4YTO OHO HE OTOXJIECTBISICTCS M HE PacTBOPSETCS B
o0lecTBe WM B CHCTEME JAPYIHX OOLICNOIMTHYECKHX
OpraHu3aiuii. Bo-BTOpBIX, YTO OHO, MMOMHMO CBOWX
COOCTBEHHBIX, CHCIHM(DUYCCKHX TPHU3HAKOB U YEpT,
oOnanaer, Kak W JIOO0E HMHOE TOCYTapCTBO, OOIIEepPO-
JIOBBEIMHM TIpH3HaKamMu ¥ depramu. llo cpaBHEHHIO C
HETOCYAAapCTBEHHBIMH OpTaHH3allMIMH OHO 00iamaeT
MyONMYHOI BIACTBIO, BBICTYNMAeT KaK OQHUIIHMAIbHBIN
MPEACTaBUTENIb HE TOJBKO TMPABSIINX, HO H BCEX
OCTaNBHBIX CJIOEB oOmecTBa. [IpaBoBoe TrocymapcTBO
Kak 0co00e 3BEHO ITOJMTHYECKOH CHUCTEMBI 00IIecTBa
pacroyiaraetT CHEeHUANBHBIM alnapaToM YIPaBICHHUS U
npunyxaeHus. [locieaHuii B JaHHOM CyYae BHICTYIAeT
B BHJAE COBOKYITHOCTH pPa3HOOOPAa3HBIX OpPraHOB H
OpraHW3alfii, CBA3aHHBIX JPYT C JPYrOM CIUHBIMU
OpUHIUIIAMUA  00pa3oBaHus W (YHKIIMOHHPOBAaHUS U
00BEKTHBHO HEOOXOMUMBIX JUIS BBIIOTHEHHUS CTOSIINX
mepex rocyaapcTBoM mened u 3amad [3, C. 185-210].
MmenHo nns ero couepkaHusi B KaxIOW cTpaHe
YCTaHABIMBAIOTCS M B3UMAIOTCS HAJIOTH, IPOBOAATCS
3aiiMBl, (opMHpYyeTCs TOCYHapCTBEHHBIH OIOIKET, H
OCYILECTBIIIOTCS WHBIE (PYHKINH, MPUCYIIHE KaXKIOMY
rocyaapctBy. Takum o0pa3oM, Ha COBPEMEHHOM JTarie
pa3BUTHS HAIEH CTPaHBl OCHOBOIIOJNATAIONIUM DIICMCH-
TOM B CIIOXKHOH CHCTEME B3aUMOJICHCTBUS JIMIHOCTH,
oOIecTBa W TOCYAapCTBa, NOJDKHA SIBISATHCS HUMCHHO
JMYHOCTH, ¢€ MpaBa M CBOOOBI, TAPAHTHH HX peam3a-
. B HacTosee BpeMsi CIOXKHICS OIpeeIICHHBIN
KOMIUJIEKC TpaB JINYHOCTH COLUAIBHO-?)KOHOMHYECKOTO,
MOJIMTUYECKOT0, M KYyJIbTypHOTO Xapakrepa. Ocoboe
MECTO B JTOH CHCTeMe 3aHHMAlOT IpaBa YeIOBEKa,
3aTparuBacMble TIPH PAcCICIOBAaHMM W  PACKPBITHU
NPECTYIUIGHHT H  OCYIIECTBIICHHH TPABOCYIHS II0
YTOJIOBHBIM JIENIaM.

JIroboe mpaBoBOE TrocynapcTBO ITyTEM CO3JaHUS
(hopMaNTbHO-FOPUIUYECKUX M UHBIX TAPAHTHIA CTPEMHUTCS
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MaKCHMalIbHO 00eCHeduTh HEOOXOIMMBIE YCIOBHS IS
OoXpaHbl MpaB Ju4HOCTH. He cnywailHo B KkadecTBe
OJIHOTO W3 TPUHIIMIIOB ITPABOBOTO CTAaTyca YeJOBeKa U
TpaXIaHWHA B Hayke KOHCTHUTYIIMHOHHOTO IIpaBa
BBIJICJISIFOT MPHHIUIT TAPAaHTHPOBAHHOE IIpaB, CBOOOI U
00s13aHHOCTEH YelloBeKa M TpaXKJIaHWHA, O3HAYAIOIIUN
peaau3yeMocTh IpaB M CBOOOJ, BO3MOXKHOCTH PEasIbHO
MOJIb30BATHCS OJIaraMu, IPEAyCMOTPEHHBIMU MIPaBaMU U
cBOOOaMH. 3aKOHOATEIBCTBO MPABOBOTO I'OCYAAPCTBA
(KaK ¥ MEXaHHM3MBI €T0 pealu3alliy) JOJDKHEI oOecrie-
YHUTh JOCTATOYHOE MPAaBOBOE MOJE, B KOTOPOM BO3MOXK-
Ha CBOOOJHAs peanu3anus CyObEKTHBHBIX TIpaB, a
rapaHTUH JOJDKHBI UCKIIOYATh HEOIPaBJaHHBIC MOCSTa-
TENbCTBA MYONWYHOW BIACTH Ha TpaBa WU CBOOOIHI
YeNoBeKa, 00eCIIeYNBaTh MX MAJSKHYI0 OXPaHy.

Opnako, Juis (AaKTUYECKOH peanu3aluu IpaB
HEJIOCTaTOYHO (OpPMABHO WX IPHU3HATH, 3aKPCIUB B
JICHCTBYIOIIEM 3aKOHOATENILCTBE. YTOJOBHO - IpOLEC-
CyaJbHBIIl 3aKOH MpeIyCMaTpUBAeT HEOOXOIUMBIE
MPAaBOBBIC MEXAHU3MBI PEANM3AlUU ITHX MpaB, 00s3aH-
HOCTH 10 WX COOJIIOJICHHIO JIOJDKHOCTHBIMU JIHUIIAMHU
MIPaBOOXPAHUTEIBHBIX OPTAaHOB, a TaKXKe MPOKYPOPCKUI
HaJ30p W CyOeOHBIH KOHTPOJIb, KOTOPHIC TPH3BaHBI
obecrieynBaTh 3aKOHHOCTh BCETO PacCieIOBAHMS, BKITIO-
Yasi MPOBEPKY MPaBOMEPHOCTH OTPAHWYCHHH NpaB M
cB00OI "eTOBEKA U TpakJaHUHA.

[IpaBa 1 cBOOOBI YelOBEKa M TpaKTaHUHA TAKKE
3akperieHsl B Konctutynuu PecnyOnmkn Kasaxcraw,
MPHUHATOW BCEHAPOIHBIM TojocoBanuem 30 aBrycra
1995 roma (ct.ct. 90, 3, Vkaswer Ilpesumenta PK «O
Koncturynun Pecnybnuku Kazaxcram» m «O mpose-
nennu 30 aBrycra 1995 roma pecmyONHKaHCKOTO
pedepeHayMay, a Takke MOJHOCTHIO TJaBa 2 — MpaBa U
cB0OOIBI UenoBeka W rpaxganuHa). Ct. 39 riacwur:
«[IpaBa 1 cBOOOBI UETOBEKA U TPAXKTAHUHA MOTYT OBITH
OTPaHMYEHBI TOJNBKO 3aKOHAMH W JIMIIb B TOW Mepe, B
KaKoO# 3T0 HE0OXOIUMO B TIETISAX 3AIIUTHl KOHCTUTYIIHOH-
HOTO CTpOSI, OXpaHBI OOIIECTBEHHOTO TOPSIKA, MPaB U
cBO0OJ 4YeioBeKa, 370pPOBbS M HPABCTBEHHOCTH Hace-
nenusi» [4]. A crares 39 .3 Koncruryun PecriyGiuku
Kazaxctan He JomycKaeT BO3MOXKHOCTH OTPAaHHUYCHUS
psla BaXKHEHIIUX TIPaB YEIIOBCKA U TPAXKIAHUHA JIaXe B
YCIIOBUSIX YPE3BBIYAHOTO TOJOKEHUS, a HIMECHHO MPaBO
HA TPa)XIaHCTBO, [IPABO HA JKWU3Hb, MPABO HA HEIPUKOC-
HOBEHHOCTb YAaCTHOW JKM3HU, JIMYHYI0O U CEMEHHYIO
TalHy, 3alIUTy CBOEH YeCTH U J0OPOro UMEHH, CBOOOTY
COBECTH, MPaBO Ha JKWIHIIE, NMPaBO HAa BO3MEUICHHE
TOCyJapCcTBOM Bpena, NPUYMHEHHOTO TOCYIapCTBEH-
HBIMH OpTaHAMH WJIH WX JIOJDKHOCTHBIMH JIHIIAMU.
Crarbs 12 3akperuisieT IOJIOKEHHEe O TOM, YTO B
Pecnyonmke KazaxcraH mpu3HAOTCS M TapaHTHPYIOTCS
mpaBa W CBOOOJBI YEIOBEKA M TPaKJaHWHA COTJIACHO
0OIIeNPU3HAHHBIM MPUHIAIIAM U HOPMaM MEXKIYHAPOJI-
Horo mpaBa. ITynkr 2 crateu 12 rmacut: «lIpaBa u
cBOOOJIBI YCIIOBEKA MPUHAIUICKAT KAKIOMY OT POXKJIC-
HUS, IPU3HAIOTCSAA a0COMIOTHBIMH M HEOTUYKIAEMBIMH,
OTPENEISIOT COACPKAaHNE WM TNPHUMEHEHHE 3aKOHOB W
WHBIX HOPMATHBHBIX TIPAaBOBBIX akToB» [4]. DTO 03Ha-
YaeT, YTO TOCYAapCTBEHHBIE U CyJeOHBIE OPTaHbI, JOIK-
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HOCTHBIE JIMIIA B CBOEH JESITEITHLHOCTH HEITOCPEICTBEHHO
PYKOBOJCTBYIOTCS] I IPUMEHSIOT HOpMBI KOHCTHTYITHH.

[IpuHIOUOBI  YTOJOBHO-MIPOIIECCYaTbHOTO  TIpaBa
CIIy’)KaT 00ecIieueHHI0 3aKOHHOCTH B YTOJIOBHOM CYZIO-
MPOMU3BOJICTBE, 00CCIIEYNBAIOT MPaBa M CBOOOJBI YEJIO-
BEKa M TPaKJaHWHA B YTOJOBHOM CYIONPOU3BOJICTBE,
HAXOJlsl CBOE OTPaKCHHE UMCHHO B CHCTEME COOTBETCT-
BYIOIIIUX OOSI3aHHOCTEH cyza, IPOKypopa, CIeI0BaTeNs,
JIUIA, TPOU3BOIAIICTO JO3HAHWE, a TaKXKe IpaB U
00s3aHHOCTEH  YYaCTHHKOB  YTOJIOBHOTO cyno-
TIPOM3BOJICTBA.

IIpu paccMoTpeHHH BONpOca TapaHTUH B pakypce
JIEHCTBUS TIPUHIIMITA OXpPaHbl TpaB M CBOOO, HEOOXO-
JIUMO OTMETHUTH, YTO TapaHTHS B JaHHOM CIydae sBJse-
TCS MHOTO(YHKIIMOHAIGHBIM TOHATHEM. Jlymaercs,
MOJKHO BBIJICIIUTh JIBE OCHOBHBIC ()OPMBI TPOSIBICHUS
(pa3HOBHIHOCTH) TapaHTHH:

1) TapanTus npaB u cBoOOJ JMYHOCTH (TapaHTHUS
peanm3anuu mpaB u cBoOox JyuuHocTH). IlpaBa wu
CBOOOJIBI JTUYHOCTH B YTOJIOBHOM CYJOIPOU3BOJICTBE
HYXK/TAIOTCST B OXpaHE, CPEJACTBAX OXpPaHbL. TakuMu
CPEINCTBaMHU BBICTYNAIOT MHOTHE - HOPMBI, HHCTHTYTHI
YTOJIOBHOTO CYZONPOHM3BOJACTBA, HANpUMeEp, HHCTUTYT
obOxanoBaHusl NEeHUCTBUU W pemeHuid. CremyeT coria-
CUTBCS C BBICKA3bIBAHMEM, UTO «(PAKTHUECKH BCE MPHH-
IIUITB] YTOJIOBHOTO CYAONPOU3BOICTBA, 3aKPEIICHHBIE B
VIIK PK, mpenctaBisioT coOoi rapaHTHU TPaB Tpaxk-
JlaH, SBISIOUIUXCA ydacTHUKaMu npoueccay [5, C. 4], u,
JlyMaeTcsl, MPUHIIAIT OXPAHBI IIPaB U CBOOO] YEIIOBEKA U
rpaxkIaHWHA B 3TOM CMBICIC HE HCKIIOUYeHHE. Tak,
TOPUHITUI OXPaHBI TPaB W CBOOOJ TpakJaH paccMa-
TPUBAaET B KA4eCTBE OJHOW M3 KOHCTUTYIMOHHBIX
rapaHTH{ TIpaB W 3aKOHHBIX HHTEPECOB YYACTHHKOB
YTOJIOBHOTO cynonpon3BozacTsa [6, C. 34].

Jus  peamm3anum  Ha3HauYeHHWS  YTOJIOBHOTO
CyIOIIPOU3BOJICTBA, PA3BUTHUS JCSITEIBHOCTH IO OXpaHe
mpaB ¥ cBO0OOJ HEOOXOIUMO YCWIICHHWE TapaHTHH TpaB
JUYHOCTH. 37eCh caM TPUHITAI OXPAaHBI MPaB U CBOOOJ
YENOBEKa, U TPaKJaHUHA, €T0 HAJTHYKNE U MPIMOE JICHCT-
BHE B YrOJOBHOM MPOIIECCE B Ka4eCTBE HOPMATHBHOIO
MOJIOKCHUSL TPEICTABISCT COOOH ONHY W3 CYIIeCT-
BEHHBIX TapaHTHi MpaB M CBOOOJ JIMYHOCTU, OJUH W3
3HAYMMEIX 3JIEMCHTOB B CUCTEME TapaHTHIA.

2) TapanTHs peanu3aliyl MPUHIIAIA OXPAHBI IPaB
U CcBOOON dYenoBeKa M TpaXIaHWHA B YTOJIOBHOM
cynonpousBoacte PK. UToObl mpuHIMI HE OCTaJICA
JIeKnapandeii W ObUI pealn3oBaH, OH JIOJDKCH HMETh
OTIpeNieNIeHHBIE TapaHTUH - MEPHI IS AeWCTBUTEIHHOTO
BOIUIOIICHNS TPUHIMIIA B pPEATBHOCTH (3TOMY, B
yacTHOCTH, ciyxar apyrue Hopmbl YIIK PK, pa3su-
Batomue cogepxkanue cr. 100, 164 VIIK PK uncrutyt
o0xanoBaHus; mporeccyanpHble cankimu) [7]. K HuM
MOXKHO OTHECTH M BO3MOXHOCTH NMPHU3HAHUS HEIOIMYC-
TUMBIMH JIOKa3aTCIIbCTB, TOJIYYCHHBIX C HapyIICHHEM
MPUHITUIA, OTMEHY PEIICHUH, IPUHSITHIX ¢ HAPYIICHUEM
NpUHINNA, TPUMEHEHHE JAPYTHX IPaBOBOCCTAHOBHU-
TENBHBIX W KapaTeNbHBIX Mep. B cucteme mpoueccyans-
HBIX TapaHTHIl peanu3aluy MPHUHIUIIOB YTOJIOBHOTO
CyZIOTIPOU3BOJICTBA, Kak BepHO oTMeuaeT P. X. Akymnos,
Ba)KHAs POJb MPUHAAJICKUT BEAOMCTBEHHOMY IIpOIIec-
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CyallbHOMY  KOHTPOJIIO, IPOKYPOPCKOMY  HaJ30py,
CyneOHOMY KOHTpPOJIIO 332 HCIIOJIHCHHEM 3aKOHOB Opra-
HAMM JO3HAHWS W [PEIBAPUTCILHOIO CICACTBUS U
CyneOHOMY Haa30py BBIMICCTOSIIUX CYIOB 3a JESTENb-
HOCThIO HIkecTosux [8, C. 137]

[onmoxeHuss MPHHIUIA OXPaHBI TPaB U CBOOOJ
YeNoBeKa M TpaKJIaHWHA OCHOBAHBI UMCHHO Ha TIOHHMa-
HUM 00s3aHHOCTEH rOCyJapcTBa MO0 OXPAaHE MPaB U CBO-
00/ TUYHOCTH, KaK TaPaHTUU TIPaB U CBOOO] YCIOBEKA U
rpaXXIaHWHA B YTOJIOBHOM CYIOIPOH3BOJICTBE.
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